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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Sri P. Saikia,  
      Sessions Judge,  
        Udalguri.  
 

Crl. Appeal No. 01/2018 

 

   Sri Kamal Chetry...........Appellant/Accused. 

     -Vs-  

   State of Assam……….Respondent.  

Appearance :  

 For the Appellant    : Mr. M.C. Narzary, learned Advocate. 

 For the Respondent : Mr. A Basumatary, learned P.P. for the State. 

 Arguments heard on      : 14-06-2019. 

 Judgment delivered on   : 11-07-2019. 

 

J U D G M E N T  A N D  O R D E R 

 

1.  In assailment is the Judgment and Order dated 12-12-17, passed by 

Sub Divisional Judicial Magistrate (S) in connection with GR Case No. 1077/14 

under Section 471/409 of IPC convicting the accused/appellant Kamal Chetry 

under Section 409 of IPC and sentencing him to undergo rigorous 

imprisonment for 3(three) years and to pay a fine of Rs. 5,000 (five thousand) 

only in default, to suffer simple imprisonment for 1(one) month and acquitted 

the accused/appellant under Section 471 of Indian Penal Code. 

 

2. The run up of facts to the present appeal in a narrow compass, is that 

on 30-09-14, the informant Ganga Orang lodged an FIR with the Officer-in-

Charge of Mazbat Police Station alleging inter-alia that the informant and the 

other persons signed at the foot of the FIR are hailing from the village and 

leaving under below poverty line. The accused is a agent of Pathakpur Co-

operative Society. Since long back misappropriated the articles by means of 

fake family rations cards, allotted to the beneficiaries under BPL, and Chief 

Ministers FOOd Security Scheme and thereby cheated them. 

 

3. Pursuant to the FIR, Officer-in-Charge of Mazbat Police Station 

registered a case being Mazbat P.S. Case No. 53/14 under Section 

417/406/468 of IPC and launched the investigation of the case. On completion 
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of the investigation police laid the charge-sheet against the accused Kamal 

Chetry under Section 417/406 IPC.  

 

4. He having denied the charges framed against him under section 

471/409 of the Indian Penal Code by the learned trial Court, the prosecution 

tendered evidence of as many as 11(eleven) witnesses in support of its case. 

On the completion of the recording of the evidence of the prosecution 

witnesses, the statement of the appellant/accused under Section 313 was 

recorded. The defence plea of the accused was of innocence and adduced no 

evidence for defence. The learned trial Court on consideration of the materials 

on record, convicted and sentenced the accused/appellant by the judgment 

and order impugned herein.  

 

5. The learned counsel for the accused appellant Madhab Ch. Narzary 

persuasively argued that that the evidence adduced by the prosecution taken 

together does not prove the charge against the accused appellant beyond all 

reasonable doubt and, therefore, his conviction and sentence are to be 

interfered with in the interest of justice. According to him the so called 

witnesses having contradicted to each other on the material particular, the 

substratum of prosecution case was demolished thereby and, therefore, the 

impugned judgment and order are to be set aside. He has further argued that 

the evidence on record does not make out an offence under Section 409 of IPC 

and as such the conviction and sentence is bad in law and is liable to be 

sustained as there is no evidences on record whatsoever that the accused 

misappropriated the articles allotted to the beneficiaries. Top of all, the 

prosecution failed to examine any official of Civil and Supply Department as to 

in which year, month and how much goods against how many beneficiaries 

had been entrusted upon by the accused/appellant, to distribute the same to 

the beneficiaries. He further submitted that the learned trial Court arrived at 

his findings merely on surmise and conjecture without taking into consideration 

of the important material evidence available on record and, therefore, the 

conviction recorded by the learned trial Court in the impugned judgment is 

liable to be quashed and set aside.  

 

6. Controverting the submission of the learned counsel for the appellant, 

the learned Public Prosecutor for the State in equal vehemence submitted that 
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the evidence on record as to the alleged criminal breach of trust in respect of 

the goods allotted to the beneficiaries under BPL scheme to the accused as an 

agent by way of misappropriation has fully been established by clear, 

sustainable and cogent evidence adduced by the prosecution witnesses and, 

therefore, the overwhelming evidence on record has established the 

commission of the offence by the accused/appellant and therefore, the learned 

trial Court after appreciating the evidence on record in a proper perspective 

convicted the accused/appellant and therefore the impugned conviction 

recorded by the learned trial Court warrants no interference by this Court. 

 

7. A brief resume of the evidence on record is imperative before adverting 

to the competing arguments. 

 

8. PW1, Gangu Orang, is the first informant of the case, who set the 

investigating agency into motion. His evidence demonstrates that accused is a 

Co-operative agent of their locality. He is very irregular in distributing the items 

entitled by him. He used to give rice for a month but takes the signature for 

two months. Likewise, other items are also not evenly distributed by him. 

Though he is entitled to 90 Ltrs. of kerosene but the accused usually gives him 

only 40 Ltrs. The accused was also in the habit of bringing grocery items in the 

name of fake persons but he did not mention the name of the fake persons. In 

cross examination, he has revealed that he cannot say what is written in the 

Ejahar as he can neither write nor read. He does not have any idea regarding 

the digital numbers mentioned in the F.I.R. His BPL card have been cancelled. 

As his BPL card is cancelled so he is not entitled to get rice from the shop of 

the agency but he can purchase kerosene oil without ration card.  

 

9. PW2, Rama Sankar Singh has disclosed in his examination-in-chief itself 

that he does not have ration card in the shop of the accused. The informant, 

PW1 told him that he does not get the essential goods from the shop of the 

accused. In cross examination, he has admitted that he deposed after hearing 

from the other and  do not have any personal knowledge about the matter. 

When the complaint was made against the accused by the villagers, officials 

from Co-operative Society came to the house of the accused for inquiry. Later 

on, the accused was again allowed to run his shop. Some persons of the village 

took resolution that they would not buy any items from the shop and for that 
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the shop had been closed before three years. He cannot say how many 

beneficiaries have ration cards in the shop of the accused. 

 

10. PW3, Dambar Chetry, has though testified that the accused has a fair 

price shop where from essential goods are distributed but he doesn’t have 

ration card in the shop of the accused. He got kerosene oil as well as sugar 

from the shop of the accused but not often. Later on, he got new cards in his 

name and presently getting the essential goods from the new agent. The 

accused was in the habit of selling the goods of the beneficiaries to other 

persons whenever one could not buy the same instantly due to some problem. 

In cross examination, he has revealed that those persons who are having 

ration cards used to get rice and sugar. Kerosene oil could be bought without a 

ration card. He did not buy anything from the shop of the accused, except 

kerosene oil. The accused had been running the fair price shop since before 30 

years. He did not see the register where the name of the beneficiaries were 

recorded after receiving a particular item and as such he cannot exactly say 

how many people used to get the ration items. 

 

 

 

11. PW4, Nanda Sarmah, has testified that he is an agent of Pathakpur Co-

operative Society. Accused is also an agent as like him. He had heard from 

others that the accused did not supply the goods like kerosene oil, rice etc, in 

due time. He has no personal knowledge about it. In cross examination, he has 

stated that he doesn’t have any knowledge to whom the accused allegedly did 

not supply the goods.  

 

12. PW5, Rabi Majhi. According to his evidence accused was an agent of 

Co-operative Society, Chutiabasti. The accused used to sell goods to other 

persons and whenever the actual beneficiaries came to buy the goods the 

accused told them that the goods have already been sold. So, the villagers 

made a complaint against the accused before the Co-operative Society. The 

authority visited their village and subsequently after proper verification the 

agency has been allotted to one Dharmeswar Bhuyor, who is their co-villager. 

In cross examination, he has stated that the Co-operative Society used to 

provide goods twice in a month, on 15 days interval and the beneficiaries of 
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their village used to get rice and kerosene from their agency. The agency of 

the accused has been withdrawn before two years ago. He does not have any 

ration card in his name issued by Co-operative Society. Since, he did not have 

any card in his name so he used to get kerosene oil but not rice. The card 

holder beneficiaries used to collect their goods by putting their signature in the 

concerned register maintained by an agency.  

 

13. PW6, Paniram Chetry has testified to the effect that the accused took 

the agency of Samabai Samity at Chutiabasti and distributed goods like 

kerosene oil, rice etc. Most of the time they did not get their entitle goods. The 

accused was in the habit of selling goods of the beneficiaries, whenever some 

delay occurred in buying the goods, to other persons. So, the villagers made a 

complaint against the accused before the Samabai Samity to change the 

agency from the accused. Accordingly, the authority visited their village and 

subsequently after proper verification the agency has been changed. In cross 

examination, he has stated that he has ration card in his name. He was 

entitled to get 30 Kgs rice. He does not remember in which year and what 

amount of goods he did not get as per his entitlement from the agent. The 

Samabai Samity used to release the goods according to the number of 

beneficiaries. The accused used to give the goods only once in month. He has 

a BPL card and entitled to get 30 Kgs of rice. He has admitted that sometimes 

delay occurred in going to the agency to buy their entitled goods. The accused 

acquired the agency before 30 to 32 years ago. During these period, except 

the present case no allegation had been made against him. 

 

14. PW7, Bir Bahadur Chetry. It is his  evidence that the accused is a agent 

of Somabai Somity of their locality. At the relevant time of occurrence he did 

not get rice under agency of the accused for two(2)months under Antyodya 

Scheme. In this regard a meeting was held in their village and they informed 

the matter to the authority of the Somabai Somity. Subsequently, after making 

the complaint they used to get the rice from the agency of the accused. An FIR 

alongwith a list of deprived beneficiaries had been submitted at the police 

station against the accused and the same was seized. He put his thumb 

impression in the list. In cross examination, he has disclosed that since before 

he started residing at Chutia Basti the accused had his agency. He became a 

customer of the agency of accused after about 10 years of coming to Chutia 
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Basti. At the relevant time some people of the village did not get rice for two 

(2) months but some others got the rice. He has denied the defence 

suggestion that for those two (2) months no supply of rice was given to the 

agency of the accused. He used to put his thumb impression at the time 

receiving the articles from the agency of the accused in a specific register. He 

had been to Shillong in connection with job for 10/12 years. At that time his 

wife used to purchase the articles from the agency of the accused. When this 

case was filed he just returned from Shillong. He put his signature in the 

complaint when asked by the villagers. 

 

15. PW-8, Smti. Dorpati Bhakta. As per her testification she knows the 

informant and the accused both of them are her co-villager. The accused was 

running a fair price shop in their village and most of the villagers were his 

customers. The accused used to bring the goods but was irregular in providing 

those goods to actual beneficiaries. She was one of the deprived beneficiaries 

amongst others. In cross examination, PW8 it is revealed by her that she 

obtained her ration card before 5/6 years back and the accused was running 

business since more than 30 years. Before the alleged occurrence they used to 

get the goods. Since the accused was running business for a long time, 

therefore, the public used to say that the agency should be given to another 

person in the meeting and it was decided accordingly.  

 

16. PW-9, Sri Narahari Upadhai, has deposed that he does not know the 

customer of the shop of the accused. He heard that some differences arose up 

between the accused and the customers, on allegation that the accused did 

not provide the necessary goods to its beneficiaries. In the year 2014 he was 

working as Gaonburha of villages Garaimari, Nepalpara, Chutiabasti and 

Betelibagan. He proved and marked the document Ext.6. During cross 

examination he has stated that he got the certificates written by other person 

and put his signature thereon. He identified Exbt.A(1) as his signature on the 

Hazira.  

 

17. PW-10, Sri Niran Chandra Mochahary, deposed to the effect that he 

does not know the informant of this case but the accused is known to him who 

is an agent of their Samabai Samity. More than a year ago a complaint was 

registered against the accused for non distribution of goods to the beneficiaries 
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through his agency and accordingly as per discussion of the supply committee 

the supply of goods to the agency was temporarily stopped. However, the 

supply of goods was continued to the locality through another person. In cross 

examination, he has stated that the supply committee lodged a complaint 

against the accused and in respect of that an enquiry was conducted but he 

was not included as member of the said committee. The goods were 

distributed as per numbers of beneficiaries through the concerned agents and 

the agency of the accused had been in existence since more than 30 years. 

During his tenure except the present complaint no other complaint was 

received. The villagers filed an application to issue the agency in the name of 

Damber Chetry in place of the accused but the said application was rejected. 

He does not know whether allegation against the accused was true or not.  

 

18. PW-11, SI Mantu Kumar Deka, has stated to the effect that on 

30/09/14, he was posted as attached officer at Mazbat PS. On that day 

informant Gangu Orang lodged an FIR with the Officer-in-Charge Mazbat Police 

Station and the same was registered as Mazbat PS case No. 53/14, u/S- 

417/406/468 of IPC. Then the case was endorsed in his name for investigation. 

During the course of investigation he visited the place of the occurrence, drew 

sketch map thereof and recorded the statements of the witnesses of the 

concerned village u/S- 161 CrPC. He visited the office of the Pathakpur 

Samabai Samiti situated at Mazbat in order to ascertain the authenticity of the 

list of beneficiaries submitted by the informant alongwith the FIR. However, 

the Secretary, Mr. Mochahary told him that since the concerned clerk was not 

present at the office, so he was not being able to provide me the concerned 

registered. Later on, he made an application in this regard and he was 

provided a list of 85 beneficiaries. Amongst the list of the name of the persons 

mentioned by the informant were also present and he was also provided with a 

copy of enquiry report conducted by the department against the accused 

wherein the statement of the accused was also there. He seized some 

documents, he made requisitions on three occasions before the Food and Civil 

Supply Officer of the District in order to submit a certificate regarding 

genuineness of the list of the beneficiaries but they could not provide the same 

to him and, hence, finding no option he submitted the charge sheet He seized 

a certificate issued by Lat Gaonburah of the concerned village in order to 

ascertain the proof of the persons named in the FIR. On conclusion of 
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investigation he submitted charge-sheet under Section 417/406 IPC against the 

accused person. Ext.-1 is the FIR. Ext.-1(1) is the signature of the then O/C, 

Dipak Das of Mazbat P.S. with his note which is personally known to him. Ext.2 

is the seizure list of the certificate issued by Lat Gaonbura. Ext.-2(1) is his 

signature. Ext.-3 is the sketch map. Ext.-3(1) is his signature. Ext.-4 is the list 

of beneficiaries provided to him by Mr. Mochahary. Ext.-5 is the charge sheet 

and Ext.-5(1) is his signature. In his cross-examination he has divulged that 

the informant did not provide the copies of cards of all the 85 beneficiaries, 

rather provided only 11 copies. Mr. Mochahary provided him a list of 85 

beneficiaries. The list of beneficiaries provided by the informant and by Mr. 

Mochahary did not exactly tally. There were differences in the names of some 

persons. The accused was allowed to distribute the good under different 

schemes to the beneficiaries but he did not seize the concerned registers of the 

agency of the accused in connection with this case. He has denied the defence 

suggestion that due to non-seizure of the concerned registers he could not 

come to a proper conclusion that the allegation against the accused was true. 

He did not seize the personal card of the informant Gangu Orang. There is no 

specific name in the FIR regarding the fake persons against whom the accused 

collected goods against BPL cards and sold the same to other persons.  

 

19. Before appreciating the foregoing discussion of evidence on record as 

adduced by the prosecution witnesses, it would be appropriate to point out at 

this stage that before a conviction under Section 409 IPC can be recorded, the 

prosecution must prove the following ingredients of the offence under this 

section:  

 (i) the accused must be a public servant; 

 (ii) he must have been entrusted, in such capacity, with property; 

 (iii) he must have been committed breach of trust in respect of such 

      property. 

 

20. In Mustafikha Vs State of Maharashtra (2007) 1 SCC 623, it has 

been held that in an offence under Section 409 IPC prosecution is not 

required to prove, nor it is possible to prove in every case, in what precise 

manner the accused had dealt with or appropriated that property. When 

entrustment is proved giving a false account of its used is generally 

considered to be a strong circumstance against the accused. Rather on proof 

of entrustment, it is for the accused to discharge the burden that the 
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entrustment has been carried out as accepted and the obligation has been 

discharged. 

 

21. The Hon’ble Apex Court in the case reported in Krishan Kumar Vs 

Union of India, AIR 1959 SC 1390 it was held that “the burden of the 

prosecution is only to established entrustment of the money to the accused, 

his liability to account for the amount received and his failure to do so. If 

such facts are proved, then unless the accused explains his conduct, the 

charge of misappropriation would have been brought home against him. the 

onus on the accused is not the same as that on the prosecution and is 

discharged only by offering a reasonable explanation which may lead the 

court to believe in the probability of its truth. In other words, while the 

burden on the prosecution is to establish by proving the three factors as 

stated above, to reach a definite conclusion that the allegation against the 

accused must have been true, all that the accused needs to show is that the 

explanation offered by him might have been true. The differences are 

between that of a certainty and probability”. 

 

22. In the light of the ingredients of the offence under Section 409 IPC and 

the ratio laid down by the learned Apex Court in the aforesaid cited authorities, 

it is amply evident that what is required to be proved by the prosecution is that 

the property in question was entrusted to the accused. Once the same is 

proved, it is for the accused to prove as to how the property entrusted was 

dealt with. In criminal breach of trust the offender prior to the offence is 

himself in possession of the property and the offence is completed when he 

dishonestly converts the same to his own use. In other words in a criminal 

breach of trust the property is given on trust or received on one’s behalf and 

instead of discharging the trust, it is dishonestly misappropriated or used or 

disposed of in violation of the law. The owner here parts with something in 

good faith but the person who takes it keeps the thing for himself. The persons 

having a fiduciary relationship between them have a greater responsibility or 

interest as they have no control over the property entrusted to them, due to 

their special relations. 

 

23. It is in this backdrop while turning to the evidence on record, it 

crystallizes that the accused was an agent of Pathakpur Co-operative Society. 

As per allegation in the FIR lodged by the informant (PW1), the accused being 

an agent of Pathakpur Co-operative Society had been misappropriating the 
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articles since long back by means of fake ration cards allotted to the 

beneficiaries under BPL and Chief Ministers Food Security Scheme and thereby 

cheated them. It has not been disputed that accused was not an agent of 

Pathakpur Co-operative Society entrusted to him by the supply department 

under the district of Udalguri whereby he was entrusted with several articles to 

be distributed with the beneficiaries under BPL and Chief Ministers Food 

Security Scheme from time to time as per the scheme from the Government of 

Assam. According to the evidence of the informant (PW1) the accused was 

very irregular in distributing grocery items to its beneficiaries. He used to give 

rice for a month but takes the signature for two months. But in cross-

examination, he has categorically revealed that as his BPL card was cancelled 

so he was not entitled to get rice from the shop of the agency of accused and 

as such he now and then purchased kerosene oil without ration card. The 

accused was also in the habit of bringing grocery items in the name of fake 

persons but he did not mention the names of the fake persons in the list. 

 

24. Albeit PW1, the informant has alleged that accused was very irregular 

in distributing grocery items to its beneficiaries and he used to give rice for a 

month and takes the signature for two months, but the informant PW1 has not 

submitted any documents to substantiate his allegation that as to the names of 

beneficiaries who received less quantity of rice as per the quota and in which 

period the accused used to give rice for a month but takes the signature for 

two months. When he has himself divulged that though he was BPL ration card 

holder as regards receiving subsidized grocery items from the agency of the 

accused but his BPL card had been cancelled for which he was not entitled to 

get rice from the agency of the accused but he can purchase kerosene oil 

without ration card. When the informant (PW1) himself has failed to spell out 

the period in which he did not receive essential goods being distributed by the 

accused as per his entitlement as a beneficiary the self serving statement of 

PW1 that the accused used to sell essential goods of the beneficiaries to the 

other persons cannot be acted upon in absence of corroboration from any 

reliable documentary evidence in the attending facts and circumstances of the 

case. 

 

25. Be that as it may, on conjoint reading of the evidence of witnesses 

namely PW2 (Ram Sankar Singh), PW3 (Dambar Chetry), PW4 (Nanda 



 11 

Sarmah), PW5 (Rabi Majhi), PW6 (Paniram Chetry), PW9 (Narahari Upadhai) 

and PW10 (Niran Chandra Mochahary), it would manifest that they have 

admitted in no uncertain terms that they are not BPL beneficiaries to purchase 

essential commodities from the fair price shop of the accused. Thus, it is 

evident that these witnesses being not the BPL card holders to purchase 

essential commodities from the fair price shop of the accused do not have 

locus standi to allege merely on suspicion that list of beneficiaries who used to 

purchase essential commodities from the fair price shop of the accused did not 

receive the essential commodities due to habit of the accused bringing grocery 

items in the name of fake persons depriving the beneficiaries by irregular 

distribution. Furthermore, these witnesses who had apparently no personal 

knowledge about the irregularities allege to have been committed by the 

accused as regards distribution of fair price items to the beneficiaries and as 

such their hearsay evidence do not bear any probative value to sustain the 

charges leveled against the accused. 

 

26. On the other hand, though PW3, Dambar Chetry; PW6 Paniram Chetry; 

PW7 Bir Bahadur Chetry and PW8 Dorpati Bhakta like PW1, the informant 

Gangu Orang have stated that they were beneficiaries of the fair price shop of 

the accused and they were also deprived of from their entitlements but they 

have utterly failed to disclose in which year and what amount of goods they 

did not get as per their entitlements from the fair price shop of the accused 

and who were the fake persons who used to receive essential good meant for 

distribution to the beneficiaries and how the accused was in the habit of 

bringing grocery items in the name of fake persons. They have simply stated 

that they do not know the name of the fake persons in whose names the 

accused was in the habit of bringing grocery items. To be more precise, the 

evidence of PW3, PW6, PW7 and PW8 does not inspire confidence to 

substantiate the charge that the accused dishonestly used to misappropriate 

the entrusted grocery articles meant for the BPL beneficiaries depriving them 

from getting their dues by disposing of the same to fake persons in violation of 

the law. 

 

27. Under significant facet which is noticed from the testimony of PW11, 

Investigating Officer S.I. Mantu Kumar Deka that he investigated into the case 

on the basis of the FIR lodged by Gangu Orang. He visited the office of 
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Pathakpur Samabai Samity situated at Mazbat in order to ascertain authenticity 

of the list of the beneficiaries submitted by the informant, PW1 alongwith the 

FIR. The Secretary of Pathakpur Samabai Samity PW10, Niran Chandra 

Mochahary provided him a list of 85 beneficiaries. The list of beneficiaries 

provided by the informant (PW1) and by PW10, Niran Chandra Mochahary did 

not exactly tally. There were differences in the name of some persons. Though 

the accused was allowed to distribute the goods under different schemes to 

the beneficiaries but he did not seize the concerned register fo the agency of 

the accused in connection with the case. He made requisition on three 

occasions before the Food and Civil Supply Officer of the District in order to 

submit a certificate regarding genuineness of the list of beneficiaries but they 

could not provide the same to him and, therefore, finding no alternative he 

submitted the charge-sheet. It is categorical from the evidence of the I/O, 

PW11 that he has miserably failed to seize the most relevant documents viz. 

issue register, stock register, lifting book etc. from the accused and concerned 

authority. 

 

28. What is also notable aspect in the case is that there was serious 

irregularity and lapse on the part of the Investigating Officer (PW11) for not 

collecting the relevant documents which has definitely caused incurable defect 

to the prosecution case so as to bring home the charge leveled against the 

accused. When the prosecution made no attempt to prove the entries in the 

issue register and receipt register stock register, lifting book register which 

constitute primary evidence and specially the most reliable evidence from the 

concerned authority, the prosecution has failed to prove the material facts 

necessary to bring home the charge against the accused in the face of glaring 

infirmities in the testimony of PW1, informant; PW3; PW4; PW6; PW7 and PW8 

who have failed to disclose in their evidence specifically as to in which year, 

month and how much goods allotted to the beneficiaries under BPL scheme 

misappropriated by the accused depriving of their entitlement. But surprisingly 

the learned trial court in spite of having found such blatant defects on the face 

of the evidence on record came to a haphazard conclusion on his moral believe 

that informant (PW1) could succeed to give relevant facts in the form of oral 

evidence which the accused persons failed to discredit and on the other hand 

the accused failed to discharge his burden of disapproving the relevant facts 
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and as such the ingredients have attracted offence under Section 409 IPC and 

fulfilled to convict the accused.  

 

29. It is obvious upon reappreciation of the evidence on record that finding 

of the learned trial court is not based on legally admissible evidence on record. 

The learned trial court rather perfunctorily recorded conviction of the accused 

on moral satisfaction for the reason best known to him inasmuch as it is settled 

criminal jurisprudence that the basis of conviction must be legal satisfaction of 

the Court and not moral satisfaction or conscience of the Court. Where the 

entirety of facts and circumstances create a suspicion of the commission of the 

offence with which the accused is charged, according to system of 

jurisprudence which is being followed, conviction cannot be recorded on the 

conscience of the Court being morally satisfied.   

 

30. It is also apt to refer to the decision reported in Kaliram AIR 1973 

SC 2773, wherein it has been held that “one  of the cardinal principles which 

has always to be kept in mind in the administration of criminal justice is that 

one person arraigned as an accused is presumed to be innocent till he is 

proved guilty. Burden of proving the accused to be guilty is on the 

prosecution and unless it relieves of that burden Court cannot record a 

finding that the accused is guilty”.  

 

31. In the context of the above principle of law of evidence, it is patent 

that the learned trial Court recorded the conviction of the accused merely on 

presumption by forming an opinion that a complaint was made to the 

concerned authority informing the irregularities of the distribution of the fair 

price items of the beneficiaries and consequent action taken by Pathakpur Co-

operative Society fortifies the fact that is it is more probable that for the 

irregularities of the accused only the Co-operative society had to stop supply of 

goods to the accused person despite there being no primary evidence as 

disclosed hereinbefore adduced in the case as to the factum of 

misappropriation on the entrusted articles inasmuch as mere complaint made 

to the concerned authority at one point of time as a consequence of which co-

operative society had to stopped the supply of goods to the accused coupled 

with unconvincing evidence on record without being supplemented by a single 

documentary evidence is not sufficient to establish the accusation of the 
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charges leveled against the accused that he misappropriated the entrusted 

articles as alleged in the FIR (Ext.-1).  

 

32. Having perused closely the judgment and order impugned in the 

present appeal and in the background of the analysis of the evidence made, I 

do not find myself in agreement with the conclusions recorded by it on the 

basis of the evidence on record.  

 

33. In the wake of the above, I am constrained to hold that the 

prosecution has failed to prove the charge under Section 409 IPC against the 

accused/appellant. 

 

34. The appeal is allowed on contest. The impugned judgment and order 

of conviction under Section 409 IPC of the accused/appellant are interfered 

with and the sentence passed thereunder is hereby set aside.  

 

35. The accused/appellant is on bail and his bail bond stands discharged. 

 

36. Send down the original case record being GR Case No. 1077/14 to 

the learned trial court alongwith a copy of this judgment and order. 

 

37. Given under my hand and seal of this court on this 11th day of July, 

2019, in the open Court. 

 

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 

 

 

 

 


